SFUND RECORDS CTR

2217311
UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY
REGION IX
)

IN THE MATTER OF: ’ _ ADMINISTRATIVE ORDER

FOR REMEDIAL INVESTIGATION

AND FEASIBILITY STUDY
LEVIATHAN MINE _
ALPINE COUNTY, CALIFORNIA U.S. EPA Region IX

CERCLA
ATLANTIC RICHFIELD Docket No. 2008-18
COMPANY,

Proceeding under Sections

Respondent 106, 107, and 122 of the Comprehensive
Environmental Response, Compensation,
and Liability Act, as amended,
42 U.S.C. §§ 9604, 9607 and 9622.

I. INTRODUCTION AND JURISDICTION

1. This Administrative Order (“Order”) directs Atlantic Richfield Company
(“Respondent”) to prepare and perform at the Leviathan Mine Site (“the Site”’) a Remedial
Investigation/ Feasibility Study (“RI/FS”) as described in the attached Statement of Work
(“SOW”) (Attachment 1). Pursuant to this Order, Respondent will conduct the RI/FS described
herein to abate an imminent and substantial endangerment to the public health, welfare or the
environment that may be presented by the actual or threatened release of hazardous substances,
at or from the Site. This RI/FS should build upon earlier phases of remedial investigation at the

Site, as described below.

2. This Order is issued pursuant to the authority vested in the President of the United

States by section 106(a) of the Comprehensive Environmental Response, Compensation, and
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Liability Act of 1980, 42 U.S.C. § 9606(a) as amended (“CERCLA”), and delegated to the
Administrator of the United Stateé Environmental Protection Agency (“EPA”) by Executive
Order No. 12580, January 23, 1987, 52 Fed. Reg. 2923, as amended by Executive Order No.
13016, August 30, 1996, 61 Fed. Reg. 45871, further delegated to the EPA Regional
Administrators by EPA Delegation No. 14-14-B and further redelegated to the Superfund Branch
Chiefs by Regional Delegation R9 1290.14A, dated November 16, 2001.

3. Inissuing this Order, the objectives of EPA are: (a) to determine the nature and
extent of contamination and any threat to the public health, welfare, or the environment caused
by the release or threatened release of hazardous substances, pollutants or contaminants at or
from the Site; and (b) to determine and evaluate alternatives for remedial action to prevent,
mitigate or otherwise respond to or remedy any release or threatened release of hazardous

substances, pollutants or contaminants at or from the Site by conducting a feasibility study.

4. The activities conducted under this Order are subject to approval by EPA.
Respondent shall provide all appropriate necessary information for the RI/FS, and for a record of
decision (“ROD”) that is consistent with CERCLA and the National Contingency Plan, (“NCP”),
40 C.F.R. Part 300. The activities under this Order shall be conducted in compliance with the
attached Statement of Work (“SOW?”), attached hereto as Attachment 1, and with all applicable

EPA guidances, policies, and procedures.

I1. FINDINGS OF FACT
A. Site Description, Ownership History, and NPL Listing
5. The 656 acre Leviathan Mine property lies within a remote portion of northeastern
Alpine County, California, on the eastern flank of the central Sierra Nevada, near the California-
Nevada border, approximately 25 miles southeast of Lake Tahoe, and 6 miles east of
Markleeville, California. Of the total property, approximately 253 acres evince visible

disturbance by mine related activities. With the exception of approximately 21 acres of



disturbance on land managed by the United States Department of Agriculture, Forest Service
(U.S. Forest Service), the entire surface disturbance is on the mine site owned by the state of

California.

6. Vehicular access to the mine is provided by unpaved roads from State Highway 89 on
the southeast and from U.S. Highway 395 south of Gardnerville, Nevada, on the northeast.
Vehicular access to the mine'is limited by snowfall, steep grades, narrow roads with sharp turns
and muddy and rough road conditions, so that the Site may be inaccessible to heavy equipment,
supply delivery trucks, emergency personnel and other vehicles from as early as October to as
late as July, depending on weather. The California-Nevada border lies approximately three

miles northeast of the mine. g

7. The disturbed areas of Leviathan Mine are sparsely vegetated. Although there is some
volunteer vegetation, most existing vegetation is due to localized revegetation efforts carried out
by the Lahontan Regional Water Quality Control Board (“LRWQCB”). No external sources of

potable water or power are available at this remote mine.

8. There are several sources of acid mine drainage (“AMD?”) at the Site which may
impact Leviathan Creek. When a release from the Site occurs, it may flow into the Leviathan
Creek/Bryant Creek watershed, which drains into the East Fork of the Carson River. Unless
treated, the releases contain elevatéd concentrations of metals and metalloids, most notably
arsenic, as well as iron, aluminum, chromium, cobalt, copper, nickel, and zinc. The low pH and
high metals content of the AMD historically limited most aquatic life in Leviathan Creek and
portions of Bryant Creek downstream of the mine, until responses activities were initiated.
These releases originate in California and, at times, may have flowed into Nevada and into the
East Fork of the Carson River, which serves as a major source of water supplies and a habitat for

fish, including a historical habitat for the federally-listed threatened Lahontan cutthroat trout.



9. Mining began at the Site in the 1860’s and continued on an intermittent basis for
nearly 100 years. The Site was initially developed as an underground mine for gold, copper and
copper sulfate from approximately 1863 to 1873. There is evidence of sporadic mining activity
thereafter until 1933, when a private party acquired the site for sul\fur production. Between 1933
and 1951 several companies owned and operated the mine and developed a series of
underground tunnels and adits and a sulfur mill on Site. Anaconda Copper Mining Company
(which later became The Anaconda Company) (“Anaconda”) acquired the Site and developed it
in 1951. Mining ceased at the mine property around 1962, and the Site was sold to another
party. During most of the period from 1951 to 1962, Anaconda extracted sulfur ore through
open pit mining. In 1977, Atlantic Richfield purchased all of Anaconda’s stock, and in 1981 it

merged with Anaconda.

10. In 1984, the state of California acquired approximately 495 acres of the mine
- property to pursue cleanup and abatement of the water quality problems associated with historic
mining. State jurisdiction over the mine property rests with the State Water Resources Control

Board which, in turn, has delegated authority over the mine property to the LRWQCB.

11. On May 11, 2000 (65 Fed. Reg. 30482), pursuant to Section 105 of CERCLA,
42 U.S.C. § 9605, EPA listed the Site on the National Priorities List, set forth at 40 C.F.R.
Part 300, Appendix B.

B. The Evaporation Ponds: Construction, Overflow, Treatment, and Enforcement

12. In an attempt to mitigate releases of AMD, the LRWQCB constructed 5 lined
storage and evaporation ponds on-site between 1983 and1985. These ponds collect AMD from
an adit and a drainage system built under the mine pit (“Pit Underdrain” or “PUD"). From the
time of the construction of the ponds until the first successful season of treatment in 1999,
evaporation during the dry summer season would decrease the total volume of AMD and

concentrate the contaminants within these ponds. However, the combined flow of AMD and



direct precipitation (rain and snow) into the ponds exceeded evaporation losses from the ponds in
most years between 1985 and 1999, so that the ponds usually reached capacity (approximately
16 million gallons) and then overflowed into Leviathan Creek. Estimates of the overflow from a
particularly wet winter range up to 9 million gallons per year. Without annual preventative

action, such overflow could reoccur.

13. Attempts in 1997 and 1998 at preventing overflows in the ponds were unsuccessful.
In each summer since 1999, the LRWQCB has treated pond water, with oversight from EPA
under a series of Administrative Abatement Actions (“AAAs”) under Section 106(a) of
CERCLA, 42 U.S.C. § 9606(a). During each summer from 2001 through 2007, the LRWQCB -
effectively emptied the ponds of AMD in preparation for capture throughout the subsequent
winter and spring. The LRWQCB has supplemented this summer treatment when necessary
through additional activity in the springtime during years of higher precipitation, such as the
years 2000, 2005 and 2006. The LRWQCB has successfully prevented overflow of pond water
in every year since 2000, except that, for several days in mid-April 2006, an uncontrolled
overflow of untreated or partially treated pond water discharged to Leviathan Creek before a
temporary treatment system was able to draw down the pond water levels sufficiently. Each
year, EPA and the LRWQCB have further developed the treatment system, so as to respond to
changing cﬁemistry in the ponds and improve AMD treatment and sludgé handling techniques.

14. EPA, in consultation with the LRWQCB, issued a new AAA in 2005 directing the
LRWQCB to provide for treatment of the AMD captured in the evaporation ponds each year

until a final remedy is selected and implemented.

C. Other AMD Releases, Early Response Actions, and the Phased RI/FS
15. In addition to the contaminated water collected in the evaporation ponds, other
sources of AMD from the Site may contribute year round to the contamination of the Leviathan

Creek/Bryant Creek watershed unless they are captured and treated prior to dischérge. The CUD



collects subsurface water from beneath a portion of the concrete Leviathan Creek diversion
channel and usually discharges roughly 15 to 30 gallons per minute (“gpm”) into Leviathan
Creek, although flows exceeded 40 gpm for several months in 2006 following a second wet

winter.

16. The Delta Seep is an area where surface discharges of AMD exit the lowest portion
of the mine waste rock in Leviathan Canyon, known as the Delta Slope, approximately 600 feet
downstream from the end of the diversion channel. Prior to 2005, the Delta Seep flow had been
typically measured at approximately 10 gpm. The LRWQCB’s actions to stabilize the Delta
Slope in 2005 added a rudimentary system for subsurface dewatering and drainage of the face of
the slope. Prior to 2007, flows from the discharge pipe of these drains and the surface seepage
from the toe of the slope were not adequately collected, énd flow rates can only be estimated. In
2005 and 2006, the Delta Seep flows appeared to have increased over the flows during the

earlier, drier years.

17. Aspen Seep is a series of surface flows, which at times totals more than 10 gpm from
low points of the waste rock in the Aspen Creek drainage. Water quality measurements taken by
the LRWQCB and Atlantic Richfield indicate that these sources are somewhat less acidic and

less highly concentrated in arsenic and metals than water collected in the evaporation ponds.

18. On November 22, 2000, EPA issued an administrative order requiring Atlantic
Richfield to submit work plans for a phased RI/FS for developing a long-term response to
releases from Leviathan Mine (“Administrative Order”). Additionally, the Administrative Order
required Atlantic Richfield to plan and implement Early Response Actions (“ERAs”) to address

known releases from Leviathan Mine that are not captured in the evaporation ponds.

19. Atlantic Richfield has implemented ERAs since 2001. The ERAs have emphasized
treatment of known sources of AMD, both to develop feasible methods of addressing these



releases and to allow examination of whether there are other sources of contamination

originating at the Site by measuring how the creeks respond to treatment of the known releases.

20. During 2001 through 2007, Atlantic Richfield captured and treated flows from the
CUD for a portion of each year.

21. During 2001 and 2002, the LRWQCB conducted a geotechnical analysis of the

/stability of the mine wastes near the Delta Seep. In 2003 and 2004, Atlantic Richfield captured
the Delta Seep flows and pumped this AMD uphill for treatment along with CUD flows.
However, slope instability issues and mudflows from rain storms hampered Delta Seep efforts in
both 2003 and 2004, and the Delta Seep effort ended early in the 2004 season. A major project
sponsored by the LRWQCB to reconfigure and stabilize the Delta Slope was completed during
the 2005 field secason. Atlantic Richfield resumed partial capture and treatment of the Delta Seep
in 2007 consistent with the 2007 -08 Treatability Studies and Interim Treatment Work Plan.

22. In 1996, University of Nevada - Reno researchers began to partially address the seep
of AMD into Aspen Creek by a demonstration biological treatment project. This project was
funded by the LRWQCB until June 30, 2001, when Atlantic Richfield assumed the project
funding. The Aspen Creek treatment utilizes a biological process to reduce sulfate to sulfide and
precipitate metal sulfides which are relatively insoluble. Pursuant to the Administrative Order,
Atlantic Richfield expanded and improved this biological treatment system, which began
capturing and treating all AMD flowing into the Aspen Creek by the summer of 2003. This
system operates through the winter. Development and testing of improvements to the bioreactor
process are important components of this early response action and treatability study. In 2007,
Atlantic Richfield made additional improvements to the Aspen Seep treatment system consistent

with 2007 -08 treatability studies and the Interim Treatment Work Plan.

23. An integral part of past and future pond water treatment and other response actions

includes assessment of the effectiveness of the action through water quality monitoring at the

7



Site and in downstream waters as well as measurement of streamflow and meteorological
conditions throughout the year. The LRWQCB has monitored water quality since its first
involvement, and has increased the intensity of the investigation of site characteristics since

1998.

24. The ERAs to date have demonstrated effective technologies for seasonal treatment of
the AMD discharges at the Site and confirmed that the known releases contribute the majority of
contaminants affecting the streams during the dry season. Based on what has been learned over
the past ‘few years through ERAs performed by Atlantic Richfield, the removal actions
performed by the LRWQCB, the initial stages of RI/FS activity, and discussions with the
stakeholders, EPA, on November 13, 2003, directed Atlantic Richfield to prepare an engineering
evaluation/ cost analysis (“EE/CA”) to evaluate options for capturing and treating the AMD year

round to specified discharge criteria.

25. Atlantic Richfield developed the Draft EE/CA with input from EPA and other
stakeholders, and submitted the Draft EE/CA on April 2, 2004. The LRWQCB had a reasonable
opportunity to review and comment on the proposed EE/CA pursuant to Section 106(a) of
CERCLA, 42 U.S.C. §9606(a), and 40 C.F.R. § 300.500. EPA received comments from the
public, in writing and in a public meeting held on May 4, 2004.

26. EPA signed a Non-time Critical Removal Action Memorandum on July 12, 2005
(“NTCRA”), selecting a phased program for testing the effectiveness and reliability of on site
year-round AMD treatment. EPA and other stakeholders identified uncertainties of winter
treatment at this remote site with no existing power source and without reliable personnel access
during periods of deep snow and muddy roads. At the time, active treatment of AMD at an
elevation of approximately 7,000 feet, under harsh winter conditions and without day-to-day
access, had not been implemented anywhere else in the nation. Consequently the new efforts
during the initial years were to focus on flows from the CUD and Delta Seep, which had been

allowed to discharge untreated except during the summer treatment season. Subsequent
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incorporation of the Adit and PUD into a combined year-round treatment system was postponed
until the winterized treatment system for the CUD and Delta Seep could be proven reliable,
although the pond system did not provide sufficient storage capacity for a year of particularly

high precipitation..

27. An additional objective of the NTCRA was to eliminate untreated AMD discharge to
the watershed to provide an opportunity to determine the scope of the subsequent phases of the
RI/FS, given that such interception and treatment can be expected to substantially alter the nature
and extent of the threats posed by the Site. The elimination of the major known discharges was
expected to allow quantification of the effect of sediments and any other remaining sources
without the confounding effect of replenishment of contaminated sediments for most of the year,

particularly during the start of the lower flow conditions in late spring.

D. Attempts to Implement the 2005 NTCRA Memorandum and Modification of the
Removal Action Memorandum

28. In 2006, a winter treatability study to test the effectiveness and reliability of High
Density Sludge (“HDS”) system for year-round treatment of CUD and Delta Seep flows was not

successful.

29. During the following autumn and winter, Atlantic Richfield met with EPA and
technical representatives of stakeholder groups to present its analysis of the feasibility of year-
round treatment at Leviathan Mine. EPA determined that the required level of construction
necessary for a HDS system would be more appropriate following a thorough RI/FS and formal
Record of Decision (“ROD”). As on-site winterized treatment is now envisioned, it would
require capital investment and lasting effects on land use more appropriate to consider as a final
remedy. Such a remedy will be analyzed in the RI/F S, where it will be compared to other

potential remedies, such as increased biological treatment, off-site treatment or additional pond

~



storage, which were determined by EPA in the NTCRA Memorandum to be inappropriate to

implement as interim remedies due to similar challenges.

30. Personnel have been able to access the Site by four-wheel drive vehicles at certain
times when early spring and late autumn conditions preclude access by large délivery vehicles
and other heavy equipment. Although EPA has determined that the requirements for
implementing on-site winterized treatment of CUD and Delta Seep flows exceed the scope of the .
NTCRA, treatment during such limited access periods, to the extent practicable, may provide
watershed protection from AMD and accumulation of contaminated sediment during critical
low-flow stream conditions. Equally important, treatment during spring and autumn will provide
information about operations during cold weather, which can negatively affect treatment

chemistry, plant operations and the physical conditions for sludge handling.

31. Accordingly, EPA expects to issue a Modified Remov.';ll Action Memorandum
(“MRAM?”) to modify the NTCRA to provide for a lengthened, but not year-round, treatment of
the CUD and Delta Seep flows. It is anticipated that the MRAM will select treatment of CUD
and Delta Seep flows at times when weather and road conditions may preclude delivery of the -
types and quantities of supplies needed to operate a full-scale HDS system but when personnel
. can safely reach the Site and rely on reduced quantities of supplies and the use of a smaller scale
alternative/portable treatment system. It is also anticipated that the MRAM will provide that the
remaining tasks for the RI/FS shall commence concurrently, and that the MRAM will select an
early response action that shall continue until the final remedy is fully implemented or as

directed by EPA.

32. A separate settlement agreement will provide for implementation of portions of the
NTCRA as modified by the MRAM, including those portions related to implementation of a
treatability study of treatment of flows from the CUD and Delta Seep during the summer, as well

as the continued year-round operation of the bio-reactor treatment of Aspen Seep. EPA is
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issuing this Order for implementation of the RI/FS, which will lead to a final ROD for the entire
Site. |

[II. CONCLUSIONS OF LAW AND DETERMINATIONS

33. The Leviathan Mine Site is a “facility” as defined in section 101(9) of CERCLA, 42
U.S.C. § 9601(9).

34.  Respondent is a “person” as defined in section 101(21) of CERCLA, 42 U.S.C.
§ 9601(21). '

35. Respondent or its predecessor owned and operated the Leviathan Mine during a
period of time when hazardous substances were disposed there, and is therefore a “liable” party
as defined in section 107(a) of CERCLA, 42 U.S.C. § 9607(a), and is subject to this Order under
section 106(a) of CERCLA, 42 U.S.C. § 9606(a).

36.  The substances listed in Paragraph 8 of this Order are found at the Site and are
“hazardous substances” as defined in section 101(14) of CERCLA, 42 U.S.C. § 9601(14).

37. The conditions at the Site described above constitute an actual or threatened

“release” as defined in section 101(22) of CERCLA, 42 U.S.C. § 9601(22).
38.  The actual or threatened release of one or more hazardous substances from the
facility may present an imminent and substantial endangerment to the public health or welfare or

the environment under Section 106(a) of CERCLA, 42 U.S.C. § 9606(a).

39.  The RI/FS required by this Order is necessary to protect the public health,
welfare, and the environment, and is consistent with the NCP and CERCLA.
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40.  The contamination and endangerment at this Site constitute an indivisible injury.

IV. NOTICE TO THE STATE
41, On November 8, 2007, prior to issuing this Order, EPA notified the state of
California, LRWQCB, that EPA would be issuing this Order.

V. ORDER
42.  Based on the foregoing, Respondent is hereby ordered to comply with the
following provisions, includin}; but not limited to all attachments to this Order, all documents
incorporated by reference into this Order, and all schedules and deadlines in this Order, attached

to this Order, or incorporated by reference into this Order.

VI. DEFINITIONS
43.  Unless otherwise expressly provided herein, terms used in this Order which are
defined in CERCLA or in regulations promulgated under CERCLA shall have the meaning
assigned to them in the statute or its implementing regulations. Whenever terms listed below are
used in this Order or in the documents attached to this Order or incorporated by reference into

this Order, the following definitions shall apply:

a. “CERCLA” shall mean the Comprehensive Environmental Response,

Compensation, and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601 et seq.

b. “Day” shall mean a calendar day unless expressly stated to be a working day.
“Working day” shall mean a day other than a Saturday, Sunday, or federal holiday. In
computing any period of time under this Order, where the last day would fall on a Saturday,

Sunday, or federal holiday, the period shall run until the end of the next working day.

c. “EPA” shall mean the United States Environmental Protection Agency.

12



d. “National Contingency Plan” or “NCP” shall mean the National Contingency
Plan promulgated pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, codified at 40 C.F.R.

Part 300, including any amendments thereto.

e. “Paragraph” shall mean a portion of this Order identified by an arabic

numeral.

f. “Statement of Work™ or “SOW?” shall mean the statement of work for
implementation of the RI/FS as set forth in Attachment 1 to this Order. The SOW is

incorporated into this Order and is an enforceable part of this Order.

g. “Section” shall mean a portion of this Order identified by a roman numeral

and includes one or more Paragraphs.

h. “Site” shall mean the Leviathan Mine Superfund site, as described in the NPL

listing.

I. The “State” shall mean the state of California, Lahontan Regional Water

Quality Control Board.
j. “Tribe” shall mean the Washoe Tribe of Nevada and California.
k. “United States” shall mean the United States of America.

1. “Work” shall mean all activities Respondent is required to perform under this

Order, including any activities described in the SOW.



VII. NOTICE OF INTENT TO COMPLY

44.  Respondent shall provide, not later than 20 days after the effective date of this
Order, written notice to EPA's Remedial Project Manager (“RPM?”) stating whether it will
comply with the terms of this Order. If Respondent does not unequivocally commit to perform
the Work as provided by this Order, it shall be deemed to have violated this Order and to have
failed or refused to comply with this Order. Respondent's written notice shall describe, using
facts that exist on or prior to the effective date of this Order, any “sufficient cause” defenses
asserted by Respondent under sections 106(b) and 107(c)(3) of CERCLA. The absence of a
response by EPA to the notice required by this Paragraph shall not be deemed to be acceptance

of Respondent's assertions.

VIII. PARTIES BOUND
45.  This Order shall apply to and be binding upon Respondent and upon its directors,
officers, employees, agents, successors, and assigns. Respondent is jointly and severally
responsible for carrying out all activities required by this Order. No change in the ownership,
corporate status, or other control of any of the entities referenced in this Paragraph shall alter

any of Respondent's responsibilities under this Order.

46.  Respondent shall provide a copy of this Order to any prospective owners or
successors before a controlling interest in Respondent's assets, property rights, or stock are
transferred to the prospective owner or successor. Respondent shall provide a copy of this Order
to each contractor, sub-contractor, laboratory, or consultant retained to perform any Work under
this Order, within 5 days after the effective date of this Order or on the date such services are
retained, whichever date occurs later. Respondent shall also provide a copy of this Order to each
person representing any Respondent with respect to the Site or the Work and shall condition all
contracts and subcontracts entered.into hereunder upon performance of the Work in conformity
with the terms of this Order. With regard to the activities undertaken pursuant to this Order,
each contractor and subcontractor shall be deemed to be related by contract to Respondent within

the meaning of section 107(b)(3) of CERCLA, 42 U.S.C. § 9607(b)(3). Notwithstanding the
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terms of any contract, Respondent is responsible for compliance with this Order and for
ensuring that its contractors, subcontractors and agents comply with this Order, and perform any

Work in accordance with this Order.

IX. WORK TO BE PERFORMED
47.  Respondent shall cooperate with EPA in providing information regarding the
Work to the public. As requested by EPA, Respondent shall participate in the preparation of
such information for distribution to the public and in public meetings which may be held or

sponsored by EPA to explain activities at or relating to the Site.

48.  All aspects of the Work to be performed by Respondent pursuant to this Order
shall be under the direction and supervision of a qualified project manager, the selection of
which shall be subject to approval by EPA. Within 20 days after the Effective Date of this
Order, Respondent shall notify EPA in writing of the name and qualifications of the project
manager, including primary support entities and staff, proposed to be used in carrying out Work
under this Order. If at any time Respondent proposes to use a different project manager,
Respondent shall notify EPA and shall obtain approval from EPA before the new project

manager performs any Work under this Order.

49.  EPA will review Respondent's selection of a project manager according to the
terms of this Paragraph. If EPA disapproves of the selection of the project manager, Respondent
shall submit to EPA within 30 days after receipt of EPA's disapproval of the project manager
previously selected, a list of project managers, including primary support entities and staff, that
would be acceptable to Respondent. EPA will thereafter provide written notice to Respondent of
the names of the project managers that are acceptable to EPA. Respondent may then select any
approved project manager from that list and shall notify EPA of the name of the project manager

selected within 21 days of EPA's designation of approved project managers.
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50.  Respondent shall conduct activities and submit deliverables as provided by the
SOW. All such work shall be conducted in accordance with CERCLA, the NCP, and EPA
guidance including, but not limited to, the “Interim Final Guidance for Conducting Remedial
Investigatic;ns and Feasibility Studies under CERCLA”(OSWER Directive # 9355.3-01),
“Guidance for Data Usability in Risk Assessment” (OSWER Directive #9285.7-05) and
guidances referenced therein, and guidances referenced in the SOW, as may be amended or
modified by EPA. The general activities that Respondent is required to perform are identified
below in the List of Major Submittals for the Leviathan Mine Remedial Investigation/ Feasibility
Study, attached hereto as Attachment 2. The tasks that Respondent must perform are described
more fully in the SOW and guidances. The activities and deliverables identified below shall be
developed as provided in the SOW, and shall be submitted to EPA as provided. All work
performed under this Order shall be in )accordance with the schedules herein, and in full
accordance with the standards, specifications, and other requirements of the SOW, as initially

approved or modified by EPA, and as may be amended or modified by EPA from time to time.

51.  Within 90 days of the Effective Date, Respondent shall submit to EPA the ISata
Quality Objectives Report (“DQO Report”) as described in the SOW. Within 60 days of EPA
approval of the DQO Report, Respondent shall submit the Work Plan, as described in the SOW.
If EPA disapproves of or requires revisions to the DQO Report or Work Plan, in whole or in
part, Respondent shall amend and submit to EPA a revised DQO Report or Work Plan which is
responsive to the directions in all EPA comments, within 30 days of receiving EPA's

comments.

52. In the event that Respondent amends or revises a report, plan or other submittal
upon receipt of EPA comments, if EPA subsequently disapproves of the revised submittal, or if
subsequent submittals do not fully reflect EPA's directions for changes, EPA retains the right to
seek statutory penalties; perform its own studies, complete the Work (or any portion of the Work
under CERCLA and the NCP), and seek reimbursement from Respondent for its costs; and/or

seek any other appropriate relief.
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53. Respondent shall perform each approved work plan according to the schedule

provided therein.

54. In the event that EPA takes over some of the tasks, but not the preparation of the
RI/FS, Respondent shall incorporate and integrate information supplied by EPA into the final
RI/FS report.

55. Neither failure of EPA to expressly approve or disapprove of Respondent’s
submissions within any time period, nor the absence of comments, shall be construed as approval
by EPA. Whether or not EPA gives express approval for Respondent’s deliverables, Respondent

—~

is responsible for preparing deliverables acceptable to EPA.

56. Respondent shall, prior to any off-site shipment of hazardous substances from the
site to an out-of-state waste management facility, provide written notification to the appropriate
state environmental official in the receiving state and to EPA's RPM of such shipment of
hazardous substances. However, the notiﬁf:ation of shipments shall not apply to any such
off-site shipments when the total volume of such shipments will not exceed 10 cubic yards.

(a) The notification shall be in writing, and shall include the following information,
where available: (1) the name and location of the facility to which the hazardous substances are
. to be shipped; (2) the type and quantity of the hazardous substances to be shipped; (3) the
expected schedule for the shipment of the hazardous substances; and (4) the method of
transportation. Respondent shall notify the receiving state of major changes in the shipment
plan, such as a decision to ship the hazardous substances to another facility within the same state,
or to a facility in another state.

(b) The identity of the receiving facility and state will be determined by Respondent
following the award of the contract for any phase of the Work. Respondent shall provide all
relevant information, including information under the éategories noted in Subparagraph (a)
above, on the off-site shipments, as soon as practical after the award of the contract and before

the hazardous substances are actually shipped.
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_ X. MODIFICATIONS

57. In the event of conditions posing an immediate threat to human health or welfare
or the environment, Respondent shall notify EPA and the state immediately. In the event of
unanticipated or changed circumstances at the Site, Respondent shall notify the EPA RPM by
telephone within 24 hours of discovery of the unanticipated or changed circumstances. In
addition to the authorities in the NCP, in the event that EPA determines that the immediate threat
or the unanticipated or changed ciréumstances warrant changes in any work plan, EPA shall
modify or amend the work plan in writing accordingly. Respondent shall perform each approved

work plan as modified or amended.

58. EPA may determine that in addition to tasks defined in this Order or the SOW,
additional work may be necessary to protect human health and the environment. If EPA
determines that additional investigation activities are necessafy to protect human health and the-
environment or for the completion of the RI/FS, EPA may require Respondent to submit a
workplan for additional investigation activities. EPA may also require Respondent to modify any
plan, design, or other deliverable lrequired by this Order. EPA reserves the right to conduct the
work itself at any point, to seek reimbursement from Respondent, and/or to seek any other

appropriate relief.

59. No later than thirty (30) days after receiving EPA’s notice that additional response
activities are required pursuant to this Section, Respondent shall submit a workplan for the
response activities to EPA for review and approval. Upon approval by EPA, the workplan is
incorporated into this Order as a requirement of this Order and shall be an enforceable part of this
Order. Upon approval of the workplan by EPA, Respondent shall implement the workplan
according to the standards, specifications, and schedule in the approved workplan. Respondent -
shall notify EPA of its intent to perform such additional response activities within 15 days after

receipt of EPA’s request for additional response activities.
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XI. FINAL REPORTS, PROPOSED PLANS, RECORD
OF DECISION AND ADMINISTRATIVE RECORD
60. EPA retains the responsibility for the release to the public of the report of the
RI/FS. EPA retains responsibility for the preparation and release to the public of the proposed
plan and record of decision in.accordance with CERCLA and the NCP.

61.  EPA will determine the contents of the administrative record file for selection of
any response action. Respondent must submit to EPA documents developed during the course of
the RI/FS upon which selection of a response action may be based. Respondent shall prbvide
copies of plans, task memoranda for further action, quality assurance memoranda and audits, raw
data, field notes, laboratory analytical reports and other reports. Respondent must additionally
submit any previous studies conducted under state, local or other federal authorities relating to
selection of the response action, and all communications between Respondent and state, local or
other federal authorities concerning selection of the response action. EPA may require
Respondent to establish a community information repository at or near the Site, to house one copy

of the administrative record.

XII. PROGRESS REPORTS AND MEETINGS
62. Respondent shall make presentations at, and participate in, meetings at the
request of EPA during the initiation, conduct, and completion of the RI/FS. In addition to
discussion of the technical aspects of the RI/FS, topics will include anticipated problems or new

issues. Meetings will be scheduled at EPA's discretion.

63. In addition to the deliverables set forth in this Order, Respondent shall provide to
EPA quarterly progress reports by the 10® day of January, April, July, and October. Upon request
from Respondent, EPA may alter the due dates for these progress reports or allow their
incorporation into reports submitted by Respondent pursuént to any administrative settlement
agreement for implementation of removal actions at the Site. At a minimum, with respect to the

period since the last report, these progress reports shall: (a) describe the actions which have been
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taken to comply with this Order; (b) describe work planned for the next quarter with schedules
relating such work to the overall project schedule for the Work; and (c) describe all problems
encountered and any anticipated problems, any actual or anticipated delays, and solutions
developed and implemented to address any actual or anticipated problems or delays. These
reports shall not be considered a substitute for notification to EPA in the event of an occurrence
requiring emergency response. In addition, more frequent progress reports may be required
during performance of certain Work activities.
XIII. SAMPLING, ACCESS, AND DATA AVAILABILITY/ADMISSIBILITY

64. All results of sampling, tests, modeiing or other data (including raw data)
generated by Respondent, or on Respondent's behalf, during implementation of this Order, and
not previously submitted to EPA or the database, shall be submitted to EPA in an annual database
update, or, if the RPM so directs, in the subsequent quarterly progress report as described in
Section XII of this Order.

65. Respondent will verbally notify EPA at least 15 days prior to conducting
significant field events as described in the SOW, work plan or sampling and analysis plan. At
EPA's verbal or written request, or the request of EPA's contractor, Respondent shall allow split
or duplicate samples to be taken by EPA (and its authorized representatives) of any samples
collected by Respondent in implementing this Order. Nothing herein shall be construed to limit
EPA’s right to take any additional samples that EPA deems necessary.

66. Respondent may assert a claim of business confidentiality covering part or all of
the information submitted to EPA pursuant to the terms of this Order under 40 C.F.R. Section
2.20, provided such claim is allowed by section 104(e)(7) of CERCLA, 42 U.S.C. Section
9604(e)(7). This claim shall be asserted in the manner described by 40 C.F.R. Section 2.203(b)
and substantiated at the time the claim is made. Information determined to be confidential by

EPA will be given the protection specified in 40 C.F.R. Part 2. If no such claim accompanies the
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information when it is submitted to EPA, it may be made available to the public by EPA or the
state without further notice to Respondent. Respondent shall not assert any confidentiality claims

with respect to any data related to site-.conditions, sampling, or monitoring.

67.  Respondent shall ‘maintain for the period during which this Order is in effect, an
index of documents that the Respondent claims contain confidential business information. The
“index shall contain, for each document, the date, author, addressee, and subject of the document.

Upon written request from EPA, Respondent shall submit a copy of the index to EPA.

68.  Respondent will obtain, or use its best efforts to obtain, site access agreements
with owners of property where the Work must be performed. Such agreements shall provide
access for EPA, its contractors and oversight officials, the state and its contractors, and
Respondent or its authorized representatives, and such agreements shall specify that Respondent
is not EPA's representative with respect to liability associated with site activities. Copies of such
agreements shall be provided to EPA prior to Respondent’s initiation of field activities. If access
agreements are not obtained within 60 days after the effective date of this Order, Respondent shall
immediately notify EPA of its failure to obtain access. EPA may obtain access for Respondent,
perform those tasks or activities with EPA contractors, or terminate the Order in the event that
Respondent cannot obtain access agreements. In the event that EPA performs those tasks or
activities with EPA contractors and does not terminate the Order, Respondent shall perform all
other activities not requiring access to that site, and shall reimburse EPA for all costs incurred in
performing such activities. Respondent additionally shall integrate the results of any such tasks

undertaken by EPA into its reports and deliverables.

XIV. RECORD PRESERVATION
69.  Respondent shall preserve all records and documents in its possession that relate in
any way to the Site during the conduct of this Order and for a minimum of 10 years after
commencement of construction of any response action. Respondent shall acquire and retain

copies of all documents that relate to the Site and are in the possession of its employees, agents,
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accountants, contractors, or attorneys. After this 10 year period, Respondent shall notify EPA at
least 90 days before the documents are scheduled to be destroyed. If EPA requests that the
documents be saved, Respondent shall, at no cost to EPA, give EPA the documents or copies of

the documents.

XV. EMERGENCY RESPONSE AND NOTIFICATION OF RELEASES

70. In the event of any action taken by Respondent or occurrence arising from
Respondent’s performance of the Work which causes or threatens a release of any hazardous
substance from the Site that constitutes an emergency situation or may present an immediate
threat to public health or welfare or the environment, Respondent shall immediately take all
appropriate action. Respondent shall take these actions in accordance with all applicable
provisions of this Settlement Agreement, including, but not limited to, the Health and Safety Plan,
in order to prevent, abate or minimize such release or endangerment caused or threatened by the
release. Respondent shall also immediately notify the RPM or, in the event of his unavailability,
the Regional Duty Officer, Emergenc;l Response Program, EPA Region IX, (800) 300-2193, of

the incident or Site conditions.

71. Inaddition, Respondent shall submit a written report to EPA within 7 Days after
each release, setting forth the events that occurred and the measures taken or to be taken to
mitigate any release or endangerment caused or threatened by the release and to prevent the
reoccurrence of such a release. This reporting requirement is in addition to, and not in lieu of,
reporting under Section 103(c) of CERCLA, 42 U.S.C. § 9603(c), and Section 304 of the
Emergency Planning and Community Right-To-Know Act of 1986, 42 U.S.C. § 11004, et seq.

XVI. EPA REVIEW OF SUBMISSIONS
72. After review of any deliverable, plan, report or other item which is required to be
submitted for review and approval pursuant to this Order, EPA may: (a) approve the submission;
(b) approve the submission with modifications; (c) disapprove the submission and direct

Respondent to re-submit the document after incorporating EPA's comments; or (d) disapprove the
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submission and assume responsibility for performing all or any part of the response action. As -
used in this Order, the terms “approval by EPA,” “EPA approval,” or a similar term means the

action described in Subparagraphs (2) or (b) of this Paragraph.

73. In the event of approval or approval with modifications by EPA, Respondent shall
proceed to take any action required by the plan, report, or other item, as approved or modified by
EPA.

74. Upon receipt of a notice of disapproval or a request for a modification, Respondent
shall, within 15 days or such longer time as specified by-EPA, correct the deficiencies and
resubmit the plan, report, or other item for approval. Notwithstanding the notice of disapproval,
or approval with modifications, Respondent shall proceed, at the direction of EPA, to take any

action required by any non-deficient portion of the submission.

75. If any re-submission pursuant to Paragraph 72(c) is disapproved by EPA pursuant to
Paragraph 72 of this Order, Respondent shall be deemed to be in violation of this Order.

XVIIL. COMPLIANCE WITH APPLICABLE LAWS
76. All activities by Respondent pursuant to this Order shall be performed in accordance
with the requirements of all federal and state laws and regulations. EPA has determined that the

activities contemplated by this Order are consistent with the NCP.

77. Except as provided in section 121(e) of CERCLA and the NCP, no permit shall be
required for any portion of the Work conducted entirely on-Site (i.e., within the areal extent of
contamination or in very close proximity of the contamination and necessary for implementation
of the Work). Where any poﬁion of the Work requires a federal or state permit or approval,
Respondent shall submit timely applications and take all other actions necessary to\ obtain and to

comply with all such permits or approvals.
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78. This Order is not, and shall not be construed to be, a permit issued pursuant to any

federal or state statute or regulation.

XVIIL. REMEDIAL PROJECT MANAGER
79. All communications, whether written or oral, from Respondent to EPA shall be
directed to EPA's RPM. Respondent shall submit to EPA three copies of all documents, including
plans, reports, and other correspondence, which are developed pursuant to this Order, and shall
send these documents by certified mail, return receipt requested or overnight delivery.
Documents which Respondent has in electronic form shall also be sent by electronic mail. For -

purposes of the RI/FS, EPA's RPM is:
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Kevin Mayer
75 Hawthorne Street SFD 7-2
San Francisco, CA 94105

(415) 972-3176
mayer.kevin@epa.gov

80.  EPA has the unreviewable right to change its RPM. If EPA changes its RPM,
EPA will inform Respondent in writing of the name, address, and telephone number of the new

RPM.

81.  EPA's RPM shall have the authority lawfully vested in a RPM and an On-Scene
Coordinator (“OSC”) by the National Contingency Plan, 40 C.F.R. Part 300. EPA's RPM shall

have authority, consistent with the National Contingency Plan, to halt any work required by this

'd

Order, and to take any necessary response action.

XIX. DELAY IN PERFORMANCE
82.  Any delay in performance of this Order that, in EPA’s discretion, is not properly
justified by Respondent under the terms of this Section shall be considered a violation of this
Order. Any delay in performance of this Order shall not affect Respondents’ obligations to fully

perform all obligations under the terms and conditions of this Order.

83. Respondents shall notify EPA of any delay or anticipated delay in performing any
requirement of this Order. Such notification shall be made by telephone to EPA's RPM within 48
hours after any Respondent first knew or should have known that a delay might occur.
Respondent shall adopt all reasonable measures to avoid or minimize any such delay. Within 5
business days after notifying EPA by telephone, Respondent shall provide written notification
fully describing the nature of the delay, any justification for delay, any reason why Respondent
should not be held strictly accountable for failing to comply with any relevant requirements of

this Order, the measures planned and taken to minimize the delay, and a schedule for
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implementing the measures that will be taken to mitigate the effect of the delay. EPA may, in its
sole and unreviewable discretion, grant an extension of any schedule for good cause shown.
Increased costs or expenses associated with implementation of the activities called for in this

Order are not a justification for any delay in performance.

XX. ASSURANCE OF ABILITY TO COMPLETE WORK

84. Within 30 days after the Effective Date of this Order, Respondent shall demonstrate
the ability to complete thé Work required in this Order and to pay all claims that arise from the
performance of such Work. Within 30 days of EPA approval of any subsequent workplan for any
response action under this Order, Respondent shall demonstrate its ability to complete the Work
specified by the workplan and to pay all claims that arise from the performance of such Work.
Respondent shall demonstrate the ability to complete Work by obtaining and presenting to EPA
one of the following: (a) a performance bond; (b) a letter of credit; (c) a guarantee by a third
party; or (d) internal financial information to allow EPA to determine that Respondent has
sufficient assets available to perform the Work. Respondent shall demonstrate financial
assurance in an amount no less than $2,000,000, and, in the case of any future workplan, the
estimate of cost for the response action described in that workplan. If Respondent seeks to
demonstrate ability to complete the RI by means of internal financial information, or by guarantee
of a third party, it shall re-submit such information annually, on the anniversary date of the
issuance of this Order. If EPA determines that such financial information is inadequate,
Respondent shall, within 30 days after receipt of EPA’s notice of determination, obtain ahd
present to EPA for approval one of the other three forms of financial assurance listed above. For
purposes of administrative efficiency, EPA may, upon request from Respondent, alter the due
dates for provision of information required in this Paragraph, or allow its incorporation into

reports submitted by Respondent pursuant to another agreement.

85.  Atleast 7 days prior to commencing any Work at the Site pursuant to this Order,
Respondent shall secure, and shall maintain for as long as Respondent is required to perform

Work under this Order, comprehensive general liability insurance and automobile insurance with
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limits of two million dollars, combined single limit. Within the same time period, Respondent
shall provide EPA with certificates of such insurance and a copy of each insurance policy. In
addition, for as long as Respondent is required to perform Work under this Order, Respondent
shall satisfy, or shall ensure that its contractors or subcontractors performing Work at the Site
satisfy, all applicable laws and regulations regarding the provision of worker’s compensation
insurance for all persons performing the Work on behalf of Respondent in furtherance of this
Order. If Respondent demonstrates by evidence satisfactory to EPA that any contractor or
subcontractor maintains insurance equivalent to that described above, or insurance covering some
or all of the same risks but in an equal or lesser amount, then Respondent need provide only that
portion of the insurance described above which is not maintained by such contractor or

subcontractor.

XXI. UNITED STATES NOT LIABLE

86. By issuance of this Order, the United States and EPA assume no liability for
injuries or damages to persons or property resulting from any acts or.omissions of Respondent(s).
The United States or EPA shall not be deemed a party to any contract entered into by the
Respondent or its directors, officers, employees, agents, successors, representatives, assigns,
contractors, or consultants in carrying out actions pursuant to this Order. This Order does not
constitute a pre-authorization of funds under section 111(a)(2) of CERCLA, 42 U.S.C.
§ 9611(a)(2). Nothing in this Order shall constitute a satisfaction of or release from any claim or
cause of action against the Respondent or any person not a party to this Order, for any liability
such person may have under CERCLA, other statutes, or the common law, including but not
limited to any claims of the United States for costs, damages and interest under section 106(a) and

107(a) of CERCLA, 42 U.S.C. § 9606(a) and 9607(a).

XXII. ENFORCEMENT AND RESERVATIONS
87.  EPA reserves the right to bring an action against Respondent under section 107 of
CERCLA, 42 U.S.C. § 9607, for recovery of any response costs incurred by the United States and

not reimbursed by Respondent. This reservation shall include but not be limited to past costs,
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future costs, direct costs, indirect costs, the costs of oversight, the costs of compiling the cost
documentation to support oversight cost demand, as well as accrued interest as provided in

section 107(a) of CERCLA.

88.  Notwithstanding any other provision of this Order, at any time during the response
action, EPA may perform its own studies, complete the response action (or any portion of the
response action) as provided in CERCLA and the NCP, and seek reimbursement from

Respondent for its costs, or seek any other appropriate relief.

89.  Nothing in this Order shall preclude EPA from taking any additional enforcement
actions, including rhodiﬁcation of this Order or issuance of additional Orders, and/or additional
remedial or removal actions as EPA may deem necessary, or from requiring Respondent in the
future to perform additional activities pursuant to CERCLA, 42 U.S.C. § 9606(a), et seq., or any
other applicable law. Respondent shall be liable under CERCLA section 107(a), 42 U.S.C.

-§ 9607(a), for the costs of any such addiiibnal actions.

90.  Notwithstanding any provision of this Order, the United States hereby retains all of
its information gathering, inspection and enforcement authorities and rights under CERCLA,
RCRA and any other applicable statutes or regulations.

\,
\

91.  Violation of any provision of this Order may subject Respondent to civil penalties
of up to $32,500 per violation per day, as provided in section 106(b)(1) of CERCLA, 42 U.S.C. §
9606(b)(1). Respondent may also be subject to punitive damages in an amount up to three times
the amount of any cost incurred by the United States as a result of such violation, as provided in
section 107(c)(3) of CERCLA, 42 U.S.C. § 9607(c)(3). Should Respondent violate this Order or
any portion hereof, EPA may carry out the required actions unilaterally, pursuant to section 104
of CERCLA, 42 U.S.C. § 9604, and/or may seek judicial enforcement of this Order pursuant to
section 106 of CERCLA, 42 U.S.C. § 9606.
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92.  Nothing in this Order shall constitute or be construed as a release from any claim;,
cause of action or demand in law or equity against any person for any liability it may have arising

out of or relating in any way to the Site.

93.  Ifa court issues an order that invalidates any provision of this Order or finds that
Respondent has sufficient cause not to comply with one or more provisions of this Order,
Respondent shall remain bound to comply with all provisibns of this Order not invalidated by the

court's order.

XXIII. ADMINISTRATIVE RECORD
94, Upon request by EPA, Respondent must submit to EPA all documents related to

the selection of the response action for possible inclusion in the administrative record file.

XXIV. EFFECTIVE DATE AND COMPUTATION OF TIME
95.  This Order shall be effective on the day it is signed by the Superfund Division
Branch Chief. All times for performance of ordered activities shall be calculated from this
effective date.
XXV. OPPORTUNITY TO CONFER
96.  Respondent may, within 10 days after the date this Order is signed, request a
conference with EPA's Superfund Division Branch Chief to discuss this Order. If requested, the

conference shall be held at 75 Hawthorne Street, San Francisco, California.

97.  The purpose and scope of the conference shall be limited to issues involving the
implementation of the response actions required by this Order and the extent to which Respondent
intends to comply with this Order. This conference is not an evidentiary hearing, and does not
constitute a proceeding to challenge this Order. It does not give Respondent a right to seek
review of this Order, or to seek resolution of potential liability, and no official stenographic
record of the conference will be made. At any conference held pursuant to Respondent's request,

Respondent may appear in person or by an attorney or other representative.
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conference will be made. At any conference held pursuant to Respondent's request, Respondent

may appear in person or by an attorney or other representative.

98.  Requests for a conference must be by telephone followed by written confirmation
mailed that day to the RPM. |

o\l
So Ordered, thisdday of June, 2008,

" BY:
Kathleen Salyer, Chief
Site Cleanup Branch, Superfund Division
- U.S. Environmental Protection Agency
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